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IN THE CIRCUIT COURT OF CALHOUN COUNTY, ALABAMA
STATE OF ALABAMA,
Plaintiff,
vs.
AMERICAN PLUMBING AND SEPTIC
SERVICE, LLC, et al,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO CV18-900431

DEFENDANTS’ EMERGENCY MOTION TO MODIFY THE
TEMPORARY RESTRAINING ORDER
COME NOW, American Plumbing and Septic Service, LLC, American Drain
Cleaning & Plumbing Service, Richard J. Pesnell, Jessica Pesnell, and Richard G.
Pesnell (collectively “Defendants”) and respectfully request that this Court
immediately unfreeze Defendants’ assets and remove the appointed receiver. As
grounds for this Motion, Defendants state as follows:
INTRODUCTION
The Defendants here are a family-run plumbing company and the family that
started and runs the company. Affidavit of Richard Joshua Pesnell at ¶¶ 2-3, attached
hereto as Exhibit A. Defendants live and work in Oxford, Alabama, and have grown
the business into one that now employs thirty-nine people who live in the Oxford
area. Ex. A at ¶¶ 3-4. Defendants complete more 3,000-3,500 plumbing jobs per year
in Oxford and the surrounding areas. Id. Defendants are active in the community,
and support of number of local causes. Id. at ¶ 4.
{B2923518}
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This matter was first initiated on Friday, August 3, by the State of Alabama
seeking a TRO based on the complaints of thirty-three individuals who represent to
be Defendants’ customers, or less than one percent of Defendants clients. Even
though it clearly took the Plaintiff time to conduct the investigation, and draft the
Complaint and Motion for a Temporary Restraining Order, no notice was given to
Defendants before the TRO was entered, which deprived Defendants of their
business and froze all of their assets. The breadth of Plaintiff’s TRO is staggering,
as it goes so far as to prevent Defendants from paying for basic living expenses such
as food. Moreover, by seizing Defendants’ business, the TRO puts the jobs and
livelihoods of Defendants forty-seven employees at risk. All of this is based on
Plaintiff’s one paragraph argument that fails to meet the requirements of Alabama
Code § 8-19-8. As such, there is no basis for freezing Defendants’ assets or the
appointment of a receiver.
Even if Plaintiff was able to meet the requirements of Alabama Code § 8-198, the TRO violates Defendants’ due process rights as it prevents them from
spending money on basic living expenses until they have compiled complete
financial statements and received the written permission of the receiver. Moreover,
this matter is currently set for a hearing on Plaintiff’s request for a preliminary
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injunction on August 16, 2018. 1 By freezing Defendants’ assets, Plaintiff’s TRO has
effectively prevented Defendants from mounting any defense to these allegations
that threaten Defendants’ very livelihood. In fact, Plaintiff has consented to
modifying the TRO to allow Defendant to use funds under the control of the receiver
for payment of legal expenses incurred or to be incurred in defense of this matter.
Thus, at the very least, Defendants are entitled to have the TRO modified to allow
Defendants to pay their legal fees and reasonable living expenses.
DISCUSSION
1. PLAINTIFF HAS FAILED TO MAKE THE REQUIRED FACTUAL SHOWING TO
SUPPORT ITS REQUEST TO FREEZE DEFENDANTS’ ASSETS AND APPOINT A
RECEIVER.
According to Alabama law, in order for a receiver to be appointed and assets
frozen, Plaintiff must demonstrate “that the defendant threatens or is about to
remove, conceal, or dispose of his property to the damage of persons to whom
restoration would be made. . . .” ALA. CODE § 8-19-8. Plaintiff has made no such
showing. Plaintiff’s Motion simply repeats the language from the statute and makes
the unsubstantiated statement “there is real concern that, if this Court does not
appoint a receiver to take control of defendants’ assets, consumers’ restitution and
the States’ [sic] penalties will be squandered and possibly lost forever.” Motion at
p. 8.
1

Defendants intend to file a motion to continue this hearing, as it does not afford Defendants sufficient time
to conduct the investigation necessary to effectively defend themselves.
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Plaintiff, however, does not provide any factual support for this “concern,”
and nothing in Plaintiff’s voluminous filings suggests that Defendants have
threatened or are about to “remove, conceal, or dispose” of their assets. Before being
entitled to such radical relief—that prevents Defendants from even mounting a
defense—basic due process requirements certainly require Plaintiff to submit more
than a one paragraph argument based on a one sentence, unsubstantiated reference
regarding Plaintiff’s “real concern.” See Connecticut v. Doehr, 501 U.S. 1, 11–12
(1991) (holding that due process protection is merited when there is deprivation of
property and deprivation need not be “complete, physical, or permanent” to merit
protection but that “even the temporary or partial impairments to property rights that
attachments, liens, and similar encumbrances entail are sufficient to merit due
process protections.”); Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (The right to
be heard “before being condemned to grievous loss of any kind . . . is a principle
basic to our society” and the “fundamental requirement of due process is the right to
be heard at a meaningful time and in a meaningful manner.”) (citations omitted and
emphasis added).
Here, Defendants have been deprived of all of their assets and have been
prohibited from paying for counsel to defend them against these very serious
allegations without the benefit of a hearing, solely on the basis of Plaintiff’s
unsubstantiated “concern.” Such a concern does not fulfill the requirements of § 8-
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19-8, and it does not warrant the deprivation of Defendants’ property without due
process. Given Plaintiff’s failure to comply with the requirement of § 8-19-8 and
basic due process requirements, Sections III-VIII of the TRO are due to be dissolved.
2. AT THE VERY LEAST, THE TRO SHOULD
DEFENDANTS TO PAY THEIR LEGAL FEES
EXPENSES.

BE MODIFIED TO
AND REASONABLE

ALLOW
LIVING

The TRO, as currently entered, prevents Defendants from spending anything
for any reason. Defendants are not even permitted to pay for basic living expenses
until they have filed complete financial statements and received prior written consent
from the receiver. TRO at p. 8. Additionally, the TRO does not allow Defendants to
pay for attorneys to defend themselves against these allegations
The breadth of Plaintiff’s TRO is beyond the scope envisioned by § 8-19-8
and violates Defendants’ due process rights. The TRO goes beyond the limits
allowed by § 8-19-8, as it freezes more assets than necessary to “prevent damage of
persons to whom restoration would be made.” ALA. CODE § 8-19-8. According to
Plaintiff’s allegations, Defendants only owe a total of $118,270.87 in consumer
restitution, 2 and Defendants have approximately $500,000 in liquid assets. Ex. A at
¶ 5. As a result, Defendants’ liquid assets are more than sufficient to allow
Defendants to pay their attorneys’ fees and reasonable living expenses, while still
insuring that restitution can be paid in the event Plaintiff prevails.

2
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Plaintiff’s Motion claims that a receiver should be appointed to protect the
potential penalties that may be collected in the event the State prevails. Motion at p.
8. This argument, however, is contrary to the plain language of the statute. Section
8-19-8, clearly provides that the only issue to be considered is possible “damage of
persons to whom restoration would be made.” (emphasis added). Under the
Plaintiff’s claims and the DTPA, no restitution (or “restoration”) is owed to the State.
The State is only allowed “civil penalt[ies]” under the Alabama Code § 8-19-11(b).
In other words, § 8-19-8 only allows the freezing of assets sufficient to insure that
restitution will be made. In this case, the seizure of assets is substantially overbroad,
given that Defendants’ assets are substantially more than any potential restitution
that may be owed.
Additionally, the breadth of the TRO violates Defendants’ due process rights.
As the Supreme Court stated in Eldridge, the right to be heard “before being
condemned to grievous loss of any kind . . . is a principle basic to our society” and
the “fundamental requirement of due process is the right to be heard at a meaningful
time and in a meaningful manner.” 424 U.S. at 333. Plaintiff’s TRO effectively
prevents all of the Defendants from having a meaningful opportunity to be heard, as
it prohibits them from paying their attorneys’ fees. Given that the corporate
Defendants cannot appear pro se, they have no choice but to accept a default
judgment if the current TRO is left in place. Similarly, while the individual
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Defendants may appear pro se, such a deprivation of counsel, in such a complex
case, effectively deprives them of any meaningful ability to challenge Plaintiff’s
allegations.
Finally, Plaintiff’s counsel has represented to Defendants that Plaintiff does
not oppose modifying the TRO to permit Defendants access to funds under the
control of the receiver for payment of legal expenses incurred or to be incurred in
defense of the above-captioned matter. Therefore, Defendants request that the Court
modify the TRO to allow Defendants to pay their attorneys’ fees and reasonable
living expenses.
CONCLUSION
Plaintiff has failed to make the required showing for the appointment of a
receiver and freezing Defendants’ assets, under Alabama Code § 8-19-8. Thus,
Sections III-VIII of the TRO are due to be dissolved, or, at the very least, the TRO
should be modified to allow Defendants to pay their attorneys’ fees and reasonable
living expenses.
Dated: August 8, 2018

Respectfully submitted,
/s/ Tabor R. Novak III
Tabor R. Novak III (ASB-3580-B60N)
J. Scott Dickens (DIC023)
STARNES DAVIS FLORIE LLP
100 Brookwood Place, 7th Floor
P. O. Box 598512
Birmingham, AL 35259-8512
tnovak@starneslaw.com
sdickens@starneslaw.com
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CERTIFICATE OF SERVICE
I hereby certify that on August 8, 2018, I electronically filed the foregoing with the
Clerk of the Court using the Ala-File system to the following:

Noel S. Barnes
Michael G. Dean
Assistant Attorneys General
Office of the Attorney General
501 Washington Avenue
Montgomery, AL 36104
nbarnes@ago.state.al.us
mdean@ago.state.al.us
(334) 353-9196
Matt Bledsoe
Assistant Attorney General
Office of the Attorney General
501 Washington Avenue
Montgomery, AL 36104
mbledsoe@ago.state.al.us
(334) 242-7443
T. Cameron McEwen
General Counsel
Alabama Plumbers & Gas Fitters Examining Board
11 W. Oxmoor Road #104
Birmingham, AL 35209
cameron.mcewen@fsb.alabama.gov
(205) 945-4857

/s/ Cole R. Gresham
Cole R. Gresham (ASB-8993-L74G)
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