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IN THE CIRCUIT COURT OF CALHOUN COUNTY, ALABAMA
STATE OF ALABAMA,
Plaintiff,
vs.
AMERICAN PLUMBING AND SEPTIC
SERVICE, LLC, et al,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO CV18-900431

DEFENDANTS’ MOTION TO DISSOLVE THE RECEIVERSHIP AND
SEQUESTRATION OF ASSETS
COME NOW, American Plumbing and Septic Service, LLC, American Drain
Cleaning & Plumbing Service, Richard J. Pesnell, Jessica Pesnell, and Richard G. Pesnell
(collectively “Defendants”) and respectfully request that this Court dissolve the
receivership and sequestration of assets. As grounds for this Motion, Defendants state as
follows:
INTRODUCTION
The legal requirements of the Deceptive Trade Practices Act (“DTPA”) for the
appointment of a receiver and the sequestration of assets simply have not been, and cannot
be, met. The DTPA permits the appointment of a receiver only when “the defendant
threatens or is about to remove, conceal, or dispose of his property to the damage of persons
to whom restoration would be made. . . .” ALA. CODE § 8-19-8(b). Although meritless and
grossly overstated, the State has alleged that consumers are entitled restitution of
$118,270.87 and that the appointed Receiver has confirmed liquid assets of the corporate
defendant of at least $360,000.00. Not only have the Defendants not threatened or given

{B2928036}

DOCUMENT 131

any indication that they would remove, conceal, or dispose of any property, they are willing
to deposit with the Court $130,097.96 ($118,270.87 plus 10%) until such time as the claims
against the Defendants can be decided on the merits.
THE STATE’S REQUEST FOR A RECEIVER AND SEQUESTRATION OF
DEFENDANTS’ ASSETS IS INCONSISTENT WITH THE TERMS OF THE DTPA.
The breadth of the State’s TRO is beyond the scope envisioned by § 8-19-8, as it
freezes more assets than necessary to “prevent damage of persons to whom restoration
would be made.” ALA. CODE § 8-19-8. According to Plaintiff’s allegations, Defendants
only owe a total of $118,270.87 in consumer restitution, 1 and the Receiver acknowledges
that American has at least $360,000 in liquid assets. 2 Doc. 99 at p. 5. As a result,
Defendants’ liquid assets are more than sufficient cover any restitution that may be owed
if the State prevails.
The State’s Motion claims that a receiver should be appointed to protect the
potential civil penalties that may be collected in the event the State prevails. Doc. 21 at p.
8. This argument, however, is contrary to the plain language of the statute. Section 8-19-8,
clearly provides that the only issue to be considered is possible “damage of persons to
whom restoration would be made.” (emphasis added). The State’s Motion for a
Temporary Restraining Order even acknowledges that a receiver or order of sequestration
of assets may only be entered where it is necessary to prevent “damage of persons to whom
restitution should be made.” Doc. 21 at p. 8. Under the State’s claims and the DTPA, no

1

State’s Exhibit 51.
Defendants expect that a full accounting of all assets will demonstrate that the Defendants’ liquid assets
exceed $360,000.
2
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restitution (or “restoration”) is owed to the State. The State is only allowed “civil
penalt[ies]” under Alabama Code § 8-19-11(b). In other words, § 8-19-8 only allows
appointment of a receiver and sequestration of assets to insure asserts will be available for
restitution to consumers. In this case, the appointment of a receiver and sequestration of
assets are wholly inappropriate, given that Defendants’ assets are substantially more than
any potential restitution that may be owed, and Defendants offer to deposit collateral with
the Court to prevent removal, concealment of disposal of those assets.
The State’s appointment of a receiver and sequestration of Defendants’ assets is
more about punishing the Defendants than it is providing restitution for consumers. This is
demonstrated by the fact that the State has chosen a receiver who is located in Miami,
Florida, requiring that every time someone needs access to American’s premises, a lawyer
must fly up from Miami, rent a car, and then drive over to Oxford, Alabama. This is a waste
of time and money, and does not serve the purpose of preserving Defendants’ assets for
restitution. It is difficult to identify any justifiable reason for the State to propose appointing
a receiver located more than 700 miles from the receivership entity, especially when there
are innumerable qualified candidates who reside in the State of Alabama or within driving
distance of Oxford, Alabama and are more than capable of marshalling and preserving the
assets of a family-run plumbing business. If the State’s purpose in requesting a receivership
was to preserve assets to protect the persons to whom restitution should be made, then it
should not have proposed a receiver whose location creates a drain on company assets
every time travel to Calhoun County becomes necessary to fulfill receivership obligations.

{B2928036}

3

DOCUMENT 131

The State’s sequestration order also prevents Defendants’ from paying their
employees for work performed prior to the TRO, potentially subjecting Defendants to a
lawsuit for violation of the Fair Labor Standards Act. The Defendants are also currently
prevented from engaging in ongoing work, which results in breaches of contracts the
Defendants are obligated to fulfill and exposes the company to contractual and other
liabilities. Likewise, calls from customers and others are going unreturned. In short, the
receivership as currently set up, has effectively shut this business down and is subjecting
the company to potential liabilities, some of which Defendants are not even able to discern
because they do not have access to bills, mail, or other documents necessary to operate a
business. All of this demonstrates that the State’s real purpose is not to preserve assets, but
to punish Defendants before they have even had an opportunity to defend themselves.
The issues with the State’s order appear to stem from the State presenting this Court
with a proposed order the State cut-and-pasted from an unrelated, factually distinguishable
action such as the one brought by the Federal Trade Commission against telemarketers in
a California federal court. (See e.g, Temporary Restraining Order entered in Federal Trade
Commission v. MDK Media Inc., et al., Case No. CV 2014-5099, United States District
Court for the Middle District of California, attached hereto as Exhibit A). This order has
nothing to do with a family-owned plumbing business. Yet, the State appears to have
copied this order virtually verbatim. As pointed out in the Defendants’ filings, the State’s
failure to tailor the proposed order to the circumstances, in this case, has resulted in an
order that is substantially overbroad and unduly burdensome given the nature of
Defendants’ business.
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In lieu of the receivership, Defendants offer to pay into Court $130,097.96, which
is the alleged amount required to make restitution to consumers, plus ten percent (10%).
Doing so will eliminate any theoretical need for a receiver as there will then be absolutely
no chance that the Defendants can “remove, conceal, or dispose of [those assets] to the
damage of persons to whom restitution would be made. . . .” ALA. CODE § 8-19-8(b). Given
this offer and concession by the Defendants, the only rational motive for the State to oppose
the discharge of the Receiver is to further punish the Defendants by creating massive,
unnecessary costs and imposing those costs on the Defendants.
CONCLUSION
The State’s appointment of a receiver and sequestration of assets oversteps the
bounds of the DTPA. Therefore, the Defendants request that the receivership and
sequestration be dissolved, and that, in lieu of the receivership and sequestration, the
Defendants be permitted to pay into Court $130,097.96 to cover any potential restitution
that would be owed should the State prevail.
Dated: August 13, 2018

Respectfully submitted,
/s/ Tabor R. Novak III
Tabor R. Novak III (ASB-3580-B60N)
J. Scott Dickens (DIC023)
STARNES DAVIS FLORIE LLP
100 Brookwood Place, 7th Floor
P. O. Box 598512
Birmingham, AL 35259-8512
tnovak@starneslaw.com
sdickens@starneslaw.com
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CERTIFICATE OF SERVICE
I hereby certify that on August 13, 2018, I electronically filed the foregoing with
the Clerk of the Court using the Ala-File system to the following:
Noel S. Barnes
Michael G. Dean
Assistant Attorneys General
Office of the Attorney General
501 Washington Avenue
Montgomery, AL 36104
nbarnes@ago.state.al.us
mdean@ago.state.al.us
(334) 353-9196
Matt Bledsoe
Assistant Attorney General
Office of the Attorney General
501 Washington Avenue
Montgomery, AL 36104
mbledsoe@ago.state.al.us
(334) 242-7443
T. Cameron McEwen
General Counsel
Alabama Plumbers & Gas Fitters Examining Board
11 W. Oxmoor Road #104
Birmingham, AL 35209
cameron.mcewen@fsb.alabama.gov
(205) 945-4857

/s/ Cole R. Gresham
Cole R. Gresham (ASB-8993-L74G)
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