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IN THE CIRCUIT COURT OF CALHOUN COUNTY, ALABAMA
CASE NO.: 11-CV-2018-900431
THE STATE OF ALABAMA,
THE ALABAMA BOARD OF ELECTRICAL CONTRACTORS,
THE ALABAMA DEPARTMENT OF PUBLIC HEALTH,
THE ALABAMA LIQUEFIED PETROLEUM GAS BOARD,
THE ALABAMA ONSITE WASTEWATER BOARD,
THE ALABAMA PLUMBERS AND GASFITTERS EXAMINING BOARD,
Plaintiffs,
vs.
AMERICAN PLUMBING AND SEPTIC SERVICE, LLC,
an Alabama corporation; et al
Defendants.
________________________________________________/

RECEIVER’S RESPONSE TO MOTION TO CLARIFY
THE COURT’S ORDERS REGARDING PAYMENT OF LEGAL FEES
Jeffrey C. Schneider, not individually, but solely in his capacity as the court-appointed
receiver for American Plumbing and Septic Service, LLC and A American Drain Cleaning &
Plumbing Service (the “Receivership Entities”), hereby responds to the individual defendants’
Motion to Clarify the Court’s Orders Regarding Payment of Legal Fees.
Introduction
This Court never ordered that the individual defendants’ personal attorneys should be
paid from the assets held by the corporate Receivership Entities. To the contrary, this Court
unfroze the individual defendants’ personal assets and ordered the exact opposite – that “the
Individual Defendants shall pay their expenses from their individual personal funds including
their attorneys’ fees.” (Preliminary Injunction Order at 8, III.E.) Plus, as set forth below, there
are insufficient funds in the Receivership Estate to pay the personal legal fees of the individual
defendants. Indeed, based on the personal financial statements submitted by the individual
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defendants, they have more than enough assets to pay for their own attorneys. What little
remains of the corporate funds that the Receiver is holding should be used to pay corporate
expenses, the administration of this Receivership Estate, and consumer redress, as explicitly
ordered by the Court.
For these reasons, the individual defendants’ Motion should be denied.
The Orders Themselves
1.

On August 3, 2018, this Court entered a temporary restraining order, appointed the

Receiver, and set a hearing on the Plaintiffs’ request for a preliminary injunction for August 16,
2018. (DE 29; the “TRO”). The TRO directed the Receiver, not the individual defendants, to (i)
“[a]ssume full control of the Receivership Defendants . . . .;” (ii) “[m]anage and administer the
business of Receivership Defendants . . . . .;” and (iii) “[c]hoose, engage, and employ attorneys. .
. .” (TRO at VII, B, ¶¶ 1, 7, and 8.)
2.

The Receiver did not hire the Starnes Davis Florie LLP law firm to act on behalf of

the Receivership Entities. Under the TRO, the individual defendants no longer had the authority
to act on behalf of the Receivership Entities or to make decisions, such as hiring counsel, on behalf
of the Receivership Entities. Further, at that time, all bank accounts, including the bank accounts
of the individual defendants, had been frozen and were thus under the control of the Receiver.
3.

The September 14, 2018 Preliminary Injunction Order (the “PI Order”) entered by

this Court confirmed that the Receiver, now the permanent equity receiver, had the same mandate
as set forth above. (See DE 238 at VII, B. ¶¶ 1, 7, and 8.)
4.

Contrary to the allegations in the Motion, no order entered by this Court ever

required that Receivership Entities’ funds – corporate funds – be used to pay the personal attorneys
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of the individual defendants. Rather, the TRO merely states that:
Notwithstanding the Asset freeze provisions . . . subject to prior
written agreement with the Receiver, Individual Defendants may,
upon compliance with Section V (Financial Statements) infra, pay
from their individual personal funds reasonable, usual, ordinary,
and necessary living expenses.
(DE 29 at 8, III.E., emphasis added.)
5.

The August 9, 2018 Order (DE 83) to which the individual defendants refer, merely

added legal fees to the litany of reasonable living expenses that could be paid from the funds under
the control of the Receiver. It, too, did not order the payment of personal attorneys from the
accounts of the corporate entities. At that time, the individual defendants’ personal accounts were
still frozen.
6.

To the extent there was any ambiguity about which bucket of funds should be used

to pay the individual defendants’ personal attorneys – personal or corporate – this Court’s
September 14, 2018 PI Order made it clear. It unfroze the individual defendants’ personal funds
and specifically stated that they should pay their own bills, including their personal attorneys:
Stated differently, the assets of the Individual Defendants are not
frozen pursuant to the Asset freeze provisions of Section III, A
through E above, and the Individual Defendants shall pay their
expenses from their individual personal funds including their
attorneys’ fees. The Receiver need not be involved in those
decisions. The assets of the Receivership Defendants shall be used
for the expenses of the Receivership Defendants, the
administration of the receivership estate, and consumer redress.
(PI Order at 8, III.E.)
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The Receivership Estate Cannot Afford the Individual Defendants’ Personal Lawyers
7.

The Receiver froze $321,044.24 1 for the Receivership Entities (i.e., corporate

funds) from the accounts at BB&T. (DE 195, Ex. B.) Because the individual defendants elected
to continue the preliminary injunction hearing by approximately one month (rather than
proceeding in 13 days, as originally scheduled), the Receiver was required to maintain the status
quo for six weeks (incurring two months’ worth of bills). These status quo expenses included
maintaining health insurance for all employees, maintaining insurance on all vehicles, paying lease
expenses for two offices, and paying financing and lease charges for all of the trucks and
equipment. As a result, the Receiver has paid $96,423.72 to maintain and protect those assets. 2
That is approximately one-third of the total amount frozen, which does not include any fees or
expenses incurred by the Receiver or his professionals in carrying out the Receiver’s mandate,
which will be the subject of a future fee application.
8.

Notably absent in the individual defendants’ Motion is any disclosure of the amount

being claimed by the individual defendants. However, based on communications with the Starnes
firm, the Receiver believes that amount to be at least $100,000, if not significantly higher. Put
another way, the individual defendants are asking this Court to authorize payment of their personal
legal fees in an amount equivalent to at least another one-third of the total corporate assets frozen.
9.

There is simply no justification for such a massive depletion of the Receivership

Estate. The actions of the individual defendants did not confer any benefit on the victims of the
Receivership Entities.
1

The Receiver was originally advised by BB&T that $339,593.69 had been frozen, and relied on
that amount in his report, but due to stopped payments and various chargebacks, the final amount
frozen by BB&T and ultimately transferred to the Receiver was $321,044.24.
2

This amount was advanced by the Receiver’s law firm given the delay by BB&T in transferring
the frozen funds to the Receiver.
4
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10.

Now that the PI Order has been issued, the Receiver is turning his attention to

pursuing claims, and liquidating as much of the Receivership Estate as possible, to find some way
to provide redress to consumers. If one-third of the money is used to pay the personal legal fees
of the individual defendants, then there simply will not be enough money left to do anything other
than liquidate this estate and shut it down.
The Individual Defendants Have Sufficient Assets to Pay Their Own Legal Fees
11.

Importantly, individual defendants Richard Pesnell and Josh Pesnell appear to have

plenty of assets to pay for their own attorneys. Here are just a few examples:
Josh Pesnell
a.

In the personal financial statement (“PFS”) submitted by Josh Pesnell

pursuant to the TRO, he swore that he has at least $350,000 in equity in his home
($870,000 purchase price in 2016; $486,000 mortgage);
b.

The PFS also demonstrates that he owns a second home and has rental

income;
c.

The PFS identifies eleven (11) vehicles titled in his name with an estimated

value of $69,200.

Several, if not all, of those vehicles bear the “American

Plumbing” logo and are being secured and maintained by the Receiver, at the
expense of the Receivership Estate, at the Receivership premises. Whether they
are assets of the Receivership Estate or Josh can be resolved at a later time, but
these, too, could be a source of payment for his personal legal fees.
d.

Josh also apparently has a boat, even though it was not disclosed on his

PFS, but which was either purchased with or pledged to BB&T four days after
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issuance of the TRO. (See attached Exhibit A.) That boat, and its accoutrements,
could also be used to pay for his personal legal fees.
Richard Pesnell
a.

In the PFS submitted by Richard pursuant to the TRO, he apparently failed

to disclose a second parcel of real estate owned by him in Cleburne County. (See
attached Exhibit B.) The real property he listed also has no mortgages, so it
could be used to generate funds for his personal legal fees.
b.

Like Josh’s PFS, Richard’s PFS identifies twenty-eight (28) vehicles and

other heavy equipment with a staggering total estimated value of $421,584 –
more than the total amount frozen by the Receivership Entities. As with
Josh, most of those items are currently secured by the Receiver, but if those are
indeed his personal items, then there is certainly no need for the Receivership
Estate to bear any costs for them or to pay for his personal attorneys.
12.

Quite frankly, given the obvious assets of these two individual defendants, the

Receiver is offended that they would make their attorneys file a motion to try to use what little
remains in the Receivership Estate to pay for their personal legal fees rather than agreeing to
allow those funds to be used to administer the estate, pursue claims, and hopefully provide some
redress for the consumers who were victimized by American Plumbing’s deceptive practices.
Conclusion
None of this Court’s orders require that corporate funds be used to pay the individual
defendants’ personal attorneys. Indeed, this Court’s PI Order requires the exact opposite. And
there is no compelling reason to deviate from this Court’s Order. Now that the PI Order has
been issued, the individual defendants could be cooperating with the Receiver to develop and
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pursue third-party claims to help recover funds to distribute to their victims. Thus far, they have
not. Nor can the Receivership Estate afford to pay the individual defendants’ personal lawyers.
It is at risk of running out of cash, even without paying those fees. And the individual
defendants have plenty of assets to use to pay for their own lawyers.
The Motion to Clarify should respectfully be denied.
Dated: September 26, 2018

Respectfully submitted,
Jeffrey C. Schneider, P.A.
Court-Appointed Receiver
201 South Biscayne Blvd.
Citigroup Center, 22nd Floor
Miami, Florida 33131
Telephone: 305.403.8788
Facsimile: 305.403.8789
Email: jcs@lklsg.com

By: /s/ Jeffrey C. Schneider
JEFFREY C. SCHNEIDER, P.A.
Court-Appointed Receiver

CERTIFICATE OF SERVICE
I hereby certify that on September 26, 2018, the foregoing document was served this day
on all counsel of record identified on the attached Service List via electronic mail.

/s/ Jeffrey C. Schneider
Jeffrey C. Schneider, P.A.
Court-Appointed Receiver

7

DOCUMENT 249

SERVICE LIST
Noel S. Barnes
Michael G. Dean
Assistant Attorneys General
Office of the Attorney General
501 Washington Avenue
Montgomery, AL 36104
nbarnes@ago.state.al.us
mdean@ago.state.al.us
(334) 353-9196

Matt Bledsoe
Assistant Attorney General
Office of the Attorney General
501 Washington Avenue
Montgomery, AL 36104
mbledsoe@ago.state.al.us
(334) 242-7443

T. Cameron McEwen
General Counsel
Alabama Plumbers & Gas Fitters Examining
Board
11 W. Oxmoor Road, # 104
Birmingham, AL 35209
cameron.mcewen@fsb.alabama.gov
(205) 945-4857

Tabor R. Novak III
J. Scott Dickens
Starnes Davis Florie LLP
100 Brookwood Place, 7th Floor
P.O. Box 598512
Birmingham, AL 35259-8512
tnovak@starneslaw.com
sdickens@starneslaw.com
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